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Dear Professor Paxson:
On May 31, 2016, on behalf of the Privilege and Tenure Committee (the “Committee”),
you wrote to notify me that the Committee had concluded that my April 22, 2016 grievance
“fails to present a prima facie case for [the] claims.” See Ex. B. I explain in this letter why that
decision is wrong. I request that my initial grievance, which is attached as exhibit A, be
reinstated and that the Committee make a substantive decision on my initial grievance, affording
me the process to which I am entitled. I also write to set out recent events relevant to the matter
and to describe the full and ongoing effect that the second, illegitimate investigation has had, and
continues to have, on me professionally.
I am aggrieved as a result of the second investigation. Each day that it continues harms
me. Among other things, it separates me from the University of California, the Berkeley
campus, and my professional pursuits. It violates the terms of my agreement, made nearly a year
ago, to resolve the allegations made against me by Tyann Sorrell. At the time of that agreement,
all of the University officials involved recognized and agreed that it was, as then-EVCP Claude
Steele later acknowledged, “an appropriate and effective response” to conduct that Ms. Sorrell
acknowledged (in her initial report of it) was not of a sexual nature (“I know you don’t mean
anything by it other than, perhaps, a warm and friendly greeting.”).
This Committee must, under its procedures, consider my claims now. Regardless of the
outcome, the second investigation is improper and unprecedented. The Committee’s initial
decision suggests that it believes it can evaluate whether the second investigation treated me
fairly, or was otherwise tainted, only after it has concluded. However, that belief is misguided,
because the second investigation/process itself violates my rights to fair and equitable treatment.
The notion that the Committee cannot assess the fairness of what is happening to me until
the process is over is, in a word, ludicrous. The outcome of the second investigation would be
interesting, but it is entirely irrelevant to whether the second process is proper. Moreover, the

University’s conduct with respect to the second investigation provides no confidence that the
outcome will be fair.
Supplemental Facts
As indicated in my April 22, 2016 grievance, on March 16, 2016, then-Vice Provost for
the Faculty Janet Broughton sent me, by email, a “preliminary notification” that, having received
the July 7, 2015 OPHD Investigative Report, she would be appointing one or more Faculty
Investigators to look into whether there had been a violation of the Faculty Code of Conduct.
She assured me that I would receive “fuller information” “in due course.” Ex. C.
On July 12, 2016, having received no information regarding the status of the “second
investigation,” my counsel wrote to Campus Counsel Christopher Patti and to the University of
California’s Senior Counsel Valerie Shelton to request information. A copy of that letter is
attached hereto as Exhibit D. On July 18, 2016, my counsel was contacted by Marie Trimble
Holvick, an attorney at the Gordon and Rees firm, which represents the University in the lawsuit
filed by Ms. Sorrell.
In a phone call that day, Ms. Holvick said she had been told only that an unknown
number of Faculty Investigators were appointed on June 15, 2016. She did not explain why I
had not received notice of the appointment of the Faculty Investigators.1 Her only explanation
for the three-month delay from the time of then-Vice Provost Broughton’s notification was that
one of the initial investigators had an unspecified conflict. She said it was the University’s
position that I have no right to know the identity of the Faculty Investigators. During the first
investigation, the University took no such position, and I met in-person with the investigator.
The desire to conduct the second investigation in secrecy only adds to its illegitimate
nature. The position that I do not have a right to know the identity of the investigators is all the
more extraordinary in light of the fact that many faculty members have been outspoken about
their views on this matter (some publicly at sessions organized by the Academic Senate, some
privately), or that they could have other conflicts of which I would be aware. Indeed, the entire
Academic Senate voted to give Ms. Sorrell an award for bringing heightened attention to the
issue of sexual harassment. What assurance do I have that any faculty member appointed as an
Investigator comes to this endeavor truly “neutral?” I at least have the right to know who they
are.
Ms. Holvick further stated that she had no information on the scope of the investigation,
whether the Faculty Investigators intend to conduct a new round of interviews, or whether they
are merely assessing the OPHD Investigation Report under the Faculty Code of Conduct.
Finally, she assured my counsel that the Investigators would complete their work within the 90
days provided for in APM 015. That assurance provides me with no comfort when it took the
University 90 days to appoint investigators following then-Vice Provost Broughton’s
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This conduct follows a disturbing pattern: even minimal information on the impermissible second disciplinary
process is shared with me only after important decisions have been made, and then only at the repeated requests of
my counsel.
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“preliminary notification,” which itself came nearly a year after Ms. Sorrell’s notice of her
complaints and many months after the conclusion of the prior investigation and issuance of the
OPHD Investigative Report.
On July 20, 2016, my counsel wrote to Ms. Holvick and Mr. Michael Lucey (another
partner at the Gordon and Rees firm) to object to the University’s refusal to provide basic facts
about the second investigation, and to demand additional information and a meeting with the
Faculty Investigators. That letter is attached hereto as Exhibit E. My counsel has not yet
received a response.
Meanwhile, the summer progresses, and the fall semester rapidly approaches, and my
status remains that of pariah – thanks to the unfounded public remarks of President Napolitano –
from which my family and I continue to suffer. I have been asked by the University not to come
onto campus, a request that I have respected but which has no basis and which plays into the
false narrative that I am a “predator.”
On June 23, 2016, I was notified that I would not receive a summer salary – the only
member of the Berkeley Law faculty, to my knowledge, denied this compensation. The letter
denying me a faculty summer salary indicated that the decision was punitive, and that the
decision was made, in the first instance, by the Office of the President, Chancellor Nicholas
Dirks, and Interim Executive Vice Chancellor & Provost Carol Christ. The letter stated, in part,
that “given your violation of the campus sexual harassment policy and your current disciplinary
review under the Faculty Code of Conduct, Christ and Dirks believe that the limited resources at
Law are not appropriate to allocate in this situation.”
The Faculty Investigators now will have until mid-September, with the fall semester
underway, to complete their investigation of a matter that was investigated in full and
conclusively resolved over a year ago.
Supplemental Grounds Supporting Grievance
I incorporate herein my initial April 22, 2016 grievance. Ex. A. The following are
supplemental grounds on which I ask the Committee to fulfill its duty to protect me, as a member
of the Senate faculty, against an abuse of process.
I.

THE COMMITTEE APPLIED AN INCORRECT STANDARD TO DENY MY
INITIAL GRIEVANCE AND, IN DOING SO, DEPRIVED ME OF PROCESS TO
WHICH I AM ENTITLED. MY INITIAL GRIEVANCE SHOULD BE
REINSTATED AND PROCEED PURSUANT TO ACADEMIC SENATE BYLAW
335.

Academic Senate Bylaw 335.B.2 provides that the determination of whether a grievant
has made out a prima facie case “shall be limited to a review of the written grievance only,” and
that “[a] prima facie case shall be deemed established if the Committee concludes that the
allegations as stated in the written grievance, if true, would constitute a violation of the faculty
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member’s rights and privileges.” (Emphasis added). In other words, the Committee’s mandate is
to accept the allegations as true, and then determine whether they state a grievance. My
grievance alleged that the July 2015 settlement constituted a complete resolution of the
allegations against me, as represented to me by then-EVCP Steele and confirmed by
conversations with then-Vice Provost Broughton and Chancellor Dirks. It is indisputable that a
second investigation following a “complete resolution” constitutes a violation of my rights and
privileges as a Senate faculty member. Therefore, I stated a prima facie case.
Instead of accepting my allegations as true, as required by the Senate Bylaws, the
Committee impermissibly evaluated the alleged facts and evidence to conclude that the
settlement only resolved an “administrative process.” Under the Senate Bylaws, such a
“preliminary review of the evidence to determine whether there is sufficient reason to believe
that a right or privilege of the grievant may have been violated” is permissible only after the “if
true” prima facie analysis. SBA 355.B.3. Moreover, if the Committee proceeded to the
“preliminary review” stage prematurely, the Senate Bylaws grant me important procedural rights
at that stage which the Committee denied me, such as (1) a right to “discuss [my] allegations
with the Committee,” and (2) the ability of the Committee to ask other people involved in the
events, such as the administrators involved in the settlement, for information. Id.
Accordingly, my initial grievance should be reinstated; the Committee should conclude,
at the “if true,” stage that I have made a prima facie case; the Committee should then proceed to
the “preliminary review stage,” at which it should hear from me and from the others involved in
the settlement about whether the discipline imposed was a full resolution or, contrary to the facts,
a partial resolution of only an “administrative process.”2 In evaluating that evidence, the
Committee should also consider my additional grievances set out below, which stand alone as
separate violations and also reinforce the conclusion that the second disciplinary proceeding
violates my rights and should be terminated.
The Committee’s analysis of an incomplete evidentiary record was also erroneous and
prejudicial. As discussed above, it was inappropriate for the Committee to evaluate the evidence
at the prima facie stage. Nevertheless, for purposes of the record, I do not want to leave
unchallenged the premature conclusion that “from the materials presented in your grievance it
appears clear that the first disciplinary case reflected an administrative process rather than a
faculty discipline process.” Ex. B. The question raised by my grievance and that must be
answered is whether the complete resolution that I agreed to with the University left anything
further to resolve, not whether APM 016’s language might be read to allow an administrative and
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For example, then-EVCP Steele, recently wrote an article that essentially apologized for the discipline he imposed
in my case. A Letter to the Community from Claude Steele, The Daily Californian, May 11, 2016, available at
http://www.dailycal.org/2016/05/11/a-letter-to-the-community-from-claude-steele. If EVCP Steele, at the time of
settlement and even today believed that he (or the person in his position) could still discipline me in a second
proceeding, then why the need to apologize and express regret? Does anyone seriously contend that then-EVCP
Steele planned to initiate a second process after assessing my conduct – following OPHD’s directive – under the
Faculty Code of Conduct, determining a sanction in collaboration with Campus Counsel, the then-Vice Provost and
the Chancellor, and asking me to accept it as a final settlement of the matter? Of course he did not. Moreover, I was
assured by him and the other University officials involved that the matter was closed.
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a faculty process. Even assuming for a moment that the previous process began solely as an
administrative process (which it did not), no one questions the EVCP’s authority to settle a
faculty proceeding following an investigation of sexual harassment by a Campus Complaint
Resolution Officer.
My allegations demonstrate that then-EVCP Steele did in fact reach a complete resolution
with me, as he had the power to do. Indeed, there is no evidence for the conclusion that the first
case only “reflected an administrative process.” My submission establishes that the resolution
was a complete one and not just the end of an “administrative process.”3 For example, if a
second proceeding were truly contemplated, why, despite having all of the allegations at hand, a
completed investigation, a directive in the July 7, 2015 OPHD Investigative Report to review it
for violations of the Faculty Code of Conduct (the same mandate then-Vice Provost Broughton
purported to be following, Ex. C), did Berkeley campus administrators wait nearly a year, while
working closely with me, to start the new process? The language of then-EVCP Steele’s
sanction letter, although not the only evidence, demonstrates that he intended the prior process to
be the only one I would face: (1) He refers to the punishment, which included a salary reduction,
as “sanctions.” (2) He indicates that any further violations of the UC Policy on Sexual
Harassment and Sexual Violence would subject me to “immediate further disciplinary action,” a
strange statement if additional discipline was already a possibility. (3) He ends the letter by
stating that I have a “promising career as Berkeley’s Law School Dean” and that he trusts that I
will “grow into the kind of leader that we both know you can be.” That is an odd note to strike if
one anticipated a second proceeding that might result in further discipline. Only one credible
explanation is possible: all the parties involved in the prior process intended and believed the
matter was fully resolved, and only when Berkeley administrators received pressure from
President Napolitano did they invent the “administrative process” vs. “faculty process”
distinction. The Committee’s “clear” conclusion cannot be supported at the “if true” stage of the
grievance process when the allegations in my initial grievance and this supplemental grievance
must be accepted as true.
II.

THE GOVERNING DISCIPLINE PROCEDURES CONTEMPLATE ONE
INVESTIGATION OF ALLEGATIONS OF SEXUAL HARASSMENT, NOT
MULTIPLE INVESTIGATIONS SEPARATED BY FIFTEEN MONTHS.

The Committee’s May 31, 2016 letter quoted the language upon which the University of
California relies in subjecting me to a second disciplinary process: “Faculty members serving in
administrative roles may be subject to disciplinary sanctions under this policy in addition to
administrative actions, if the faculty member’s misconduct in the role of an administrator also
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This conclusion is not changed by the University’s lawyer’s providing a convenient, after-the-fact, rationalization
for the second disciplinary process. Nearly a year after the prior investigation concluded and I was assured by
multiple University administrators that the matter was completely resolved, my lawyer received Mr. Patti’s April 6,
2016 letter, which contains no analysis of the actual facts. Moreover, Mr. Patti’s after-the-fact “administrative
process” justification for the University administration’s actions was proffered only after my lawyer demanded that
the second investigation be terminated and that the University adhere to its agreement with me. In short, Mr. Patti’s
letter is not evidence supporting the institution of this second disciplinary process; it is advocacy. Notably, and not
surprisingly in light of the facts, it was the first time the term “administrative” had been mentioned.
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violates the ethical and professional standards for faculty set forth in the Faculty Code of
Conduct.” APM 016.
As I have emphasized, I was assured repeatedly that the sanctions I agreed to in July
2015 were the sole and final ones to which I would or could be subjected. Nowhere in the
Senate Bylaws, or in APM 015 or 016 or elsewhere is there a provision for a second, separate
investigation in a case alleging sexual harassment. The University Policy on Faculty Conduct
and the Administration of Discipline states that each Division should, as a matter of principle,
develop procedures “which encourage a single formal investigation of the allegations leading to
the proposed disciplinary sanction.” General University Policy Regarding Academic Appointees,
APM 015. UC Berkeley conducted that single formal investigation, which the University is now
proposing to ignore.
The investigation of Ms. Sorrell’s allegations was referred to and completed by a Campus
Complaint Resolution Officer, Andrea LaCampagne. University policy provides that this is
routinely done in cases of sexual harassment allegations and that it is an alternative to having this
task discharged by Faculty Investigators. See APM 015 (“In cases involving allegations of
violation of University policy on sexual harassment, a faculty Campus Complaint Resolution
Officer(s) appointed by the Chancellor, pursuant to the University and Campus policies on
sexual harassment, may substitute for the EVCP designated Investigative Officer(s).”). Ms.
LaCampagne of the OPHD issued her final report and findings on July 7, 2015. She then
submitted it, just as Faculty Investigators would, to then-EVCP Steele, directing him to assess
the findings contained therein under the Faculty Code of Conduct. Then-EVCP Steele conferred
with campus leadership and proposed sanctions to me as a final settlement, which I accepted.
Now, more than a year after the OPHD Investigative Report was issued, and fifteen
months after Ms. Sorrell’s allegations, an unknown number of unidentified Faculty Investigators
have purportedly been assigned to investigate the same allegations. There is no provision (and to
my knowledge, certainly no precedent) for a second investigation after the first has concluded,
nor does the notion of one withstand a minimal test of fairness. To highlight the absurdity, the
results of the “second” investigation ultimately are submitted to the EVCP, who already received
the results of the first investigation. Thus, the suggestion is that the holder of the same senior
leadership position who a year ago received a completed investigative report with one set of
findings, issued sanctions based upon those findings, and assured me that those sanctions were
“appropriate for the situation,” will now, well over a year later, assess a second investigative
report based on the identical conduct. The fact that a new individual occupies that office is a
product of chance, is legally irrelevant, and does not change the analysis.
Not only is a second investigation improper, but the University’s refusal to provide me
even basic information about the number and identity of the Faculty Investigators, or the scope
of their investigation, also violates my right to “fair procedures and due process.” In particular, I
have a right to insist on neutral Faculty Investigators, but the “investigation” will be complete
before I even know whether one or more of them has a conflict or other agenda. Nor can these
violations of my rights be cured after-the-fact by the Committee. The right not to be subjected to
a disciplinary proceeding twice includes necessarily the right not to endure the expense,
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dislocation, career harm, and emotional uncertainty of the second process, regardless of its
outcome.
III.
ASSUMING, COUNTERFACTUALLY, THAT THE PRIOR DISCIPLINARY
PROCESS WAS ONLY ADMINISTRATIVE, NO ONE PROVIDED ME NOTICE
OF THAT FACT, OR OF WHAT PROCEDURES WERE THEREFORE BEING
APPLIED. THAT TOO VIOLATES MY RIGHT TO “FAIR PROCEDURES AND
DUE PROCESS.”
No one informed me that the July 2015 sanctions I accepted resolved only the
“administrative” component of my potential punishment. Every indication at the time, and up to
the moment that then-Provost Broughton initiated the second investigation, was to the contrary.
Not a single person mentioned the word “administrative” or parsed the scope of the resolution
until a lawyer did so, in an attempt, made well after the relevant events, to explain why the
agreement I reached with the University was only a partial resolution. To the contrary, I was
repeatedly assured that accepting those sanctions would put a permanent end to the matter. In
fact, then-EVCP Steele made a statement reaffirming the appropriateness of the “disciplinary
actions,” Ex. F, less than one week before then-Vice Provost Broughton provided me
“preliminary notification” of the second investigation. I relied on those representations in
accepting a resolution consisting of the discipline imposed.
If, contrary to the written record, then-EVCP Steele did not evaluate the findings and
assess my conduct under the Faculty Code of Conduct – pursuant to his role under APM 015 –
then what is the process that he in fact followed? What procedures applied? The failure to
provide me with notice of the purported bifurcation of the disciplinary process would itself be a
violation of my right to “fair procedures and due process.” Likewise, the affirmative
misrepresentation that the sanctions approved by UC Berkeley leaders and accepted by me were
the final punishment is, too, a violation of those rights.
IV.

I AM SUBJECTED TO AN INEQUITABLE, UNPRECEDENTED APPLICATION
OF THE DISCIPLINARY PROCEDURES.

To my knowledge, the manner in which the University has proceeded against me is
unprecedented. I am aware of no faculty member at the University who was subjected to
multiple investigations, let alone ones a year apart, arising from the same conduct. I am aware of
no faculty member who was subjected to discipline twice for the same conduct, let alone a
situation where the second round of discipline could be imposed over a year after the first set of
disciplinary sanctions was agreed to. The inequitable treatment violates my right to “fair
procedures.” The Committee’s initial decision suggests that it believes it can only conduct an ex
post evaluation of whether the second investigation treated me fairly or was otherwise tainted,
but that belief disregards the fact that the very act of instituting a second investigation/process, a
a year after the prior process and a final settlement, violates my rights to fair and equitable
treatment.
The manner in which the second procedure began heightens the need for such an
evaluation now. Then-Vice Provost Broughton’s “preliminary notification,” Ex. C, pretends that
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the OPHD Investigation Report served as the catalyst for this investigation, but that cannot be
correct. The OPHD Investigative Report was sent to the EVCP’s office a year earlier
specifically for the investigation that then-Vice Provost Broughton now professes to be initiating.
The reality is that: (1) On March 8, 2011, Ms. Sorrell filed her suit. (2) On March 11, 2016,
President Napolitano instructed Chancellor Dirks to institute disciplinary proceedings against me
through the Privilege and Tenure process. (3) When faced with public scrutiny, intensified by
President Napolitano’s public defamatory statements, the Berkeley campus administration, in
violation of its previous agreement with me, instituted a second proceeding to save face. Faced
with these facts, the Committee cannot wait for resolution of the second proceeding to determine
whether it follows “fair processes” and whether I am being treated equitably. It must decide
now: if it does so it will find that I am being treated differently, that the reason for the different
treatment lacks a valid basis, and that the initiation of the second process itself in such tainted
circumstances violates my rights. Following that finding, it will have to terminate the second
investigation and process.

Sincerely,

Sujit Choudhry

Cc:

Robert Powell, Chair, UC Berkeley Academic Senate
Andrea Green Rush, Executive Director, UC Berkeley Academic Senate
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